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The rule as to the contract is, that if it is reasonable when made, 
subsequent circumstances, such as the fact of the covenantee ceasing 
business, so as no longer to need the protection, do not affect its 
operation : Elves v. Crofts, 10 C. B. 241. 

A new trial is not advised. 



Court of Appeals of Kentucky. 
ORMSBY v. THE CITY OF LOUISVILLE. 

Sunday not being a judicial day the publication of a city ordinance upon that 
da}; is not a valid compliance with the law requiring publication. 

But where a publication is required by law for a certain period, as e. g. thirty 
days, the intervening Sundays will be counted in the enumeration, although no pub- 
lication be made on them. 

Where the charter of a city requires that " all ordinances shall be published" in 
a specified manner "before they are enforced," such publication is a condition pre- 
cedent to the legal enforcement of an ordinance. 

In pleading at common law the facts must be given showing compliance with a 
condition precedent, or excusing its performance ; a general averment of compliance, 
is only an averment of a legal conclusion and therefore insufficient. 

Interest is not allowable upon taxes by way of damages, and if any penalty or 
percentage is allowed by law, the party claiming it should show affirmatively a com- 
pliance with all the requirements of the law. 

A description of property upon a tax-list need not be as full or precise as in a 
deed ; it is sufficient if a person of ordinary capacity may understand what is meant 
by it. 

Appeal from the Louisville Chancery Court. Bill by the city 
of Louisville, under Act of March 3d 1876, to assert and enforce 
a lien for municipal taxes. 

The opinion of the court was delivered by 

Hargis, J. — The charter and its amendments of the city of Louis- 
ville provide that all ordinances " shall be 'published" once in at 
least two papers of the largest circulation, "before they are 
enforced." The annual levy ordinances for taxation are required 
to be adopted by the city council before taxes can be legally col- 
lected : Boone v. Grleason, decided in this court in 1878, not yet 
reported. And we think the charter and amendments above 
referred to, make the publication of such ordinances a necessary 
pre-requisite to their enforcement. 

We have carefully investigated the authorities cited on all the 
questions presented for our consideration, and without referring to 



270 ORMSBY v. CITY OF LOUISVILLE. 

all of them specifically, we will give the conclusions at which we 
have arrived, citing only such as we deem necessary to a correct 
understanding of this opinion. 

The appellants demurred to the petition generally, their demurrer 
was overruled and they excepted. 

The petition makes no reference to the publication of the annual 
ordinances, but after the demurrer to it was overruled the appellee 
filed a reply, in which it is alleged that " the plaintiff says that 
each one of the seven ordinances (». e. levy ordinances) set up in 
the petition, each entitled an ordinance concerning taxes, were in 
all respects published as, required by law." 

This mode of pleading a condition precedent in a contract was 
authorized by sect. 149 of the Civil Code of 1851, but that section 
was omitted from the Civil Code of 1877, and thereby the rules of 
pleading as they existed before the Civil Code of 1851 in such 
cases were revived and the common-law rule restored. 

A statement of the facts showing how and when a condition pre- 
cedent was performed, or giving an excuse for its non-performance, 
was ordinarily required at common law. Averbeck v. Hall, 14 
Bush 508, and authorities cited ; Newman's Practice, p. 333. 

The averment in the reply did not help the petition, because to 
allege that the ordinances were in all respects published as required 
by law is a legal conclusion. 

The facts in regard to the publication should have been alleged, 
showing when and how the publication was made, and in what 
character of newspapers. 

The court erred in overruling the demurrer to the petition. 

As the plaintiff should be allowed to amend on the return of the 
cause, it becomes necessary to decide several other questions raised 
upon the record, which we proceed to do. 

1. A publication of the levy ordinances on Sunday, and on no 
other day, before seeking to enforce them, is not such a publication 
as the charter requires or the law of this state approves. 

It is not a judicial day, nor is it a day upon which any work, 
labor or calling can be legally pursued unless of necessity or char- 
ity. Legal process cannot ordinarily be legally served upon Sun- 
day, and there is no reason shown why the publication of an 
ordinance of the city of Louisville on Sunday should be held as a 
compliance with its charter requiring publication of such ordi- 
nances. The publication is a violation of law, and no citizen is 
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bound, by any law known to us, to read secular newspapers on Sun- 
day to entitle himself to the benefits which may flow from publica- 
tions contained in them. If he chooses, he may refuse to read 
them on Sunday altogether, and none of his legal rights will be 
thereby forfeited. 

Before the contents of the newspapers, the Courier-Journal 
and Anzeiger, could be lawfully prov.en, their absence should have 
been accounted for, either by proving their loss or the inability of 
the plaintiff, after a bona fide legal effort,, to obtain possession or 
access to them. This is not a question of the existence of those 
papers, but as to their contents, and the best evidence of that fact, 
of which it is susceptible, should be adduced, and that evidence is 
furnished by the papers themselves. 

The levy ordinance for the year 1873, approved May 28th, 
gave the assessor until June 10th to furnish to the city receiver 
the tax bills, and the ordinance for the year 1874 gave him until 
July 1st to perform that duty. By ordinance No. 482, all tax 
bills shall be due and payable on the first day of June of each 
year, and shall be listed in proper time with the receiver for 
collection. Ordinance No. 488 provided that notice should be 
published, in at least three newspapers, of the time at which taxes 
are due, and the place where the same will be received. And 
unless the notices by publication, required by sections one and two 
of ordinance No. 488, are made at the time and in the manner 
therein directed, no percentage shall be charged : Lucas's Digest 
264, 265. There is no allegation in the petition or pleadings 
showing that such publication was made, and as the percentage is 
a penalty, it cannot be recovered in this action. And it ought 
never to be allowed unless the law has been completely complied 
with by the city. Interest is not allowable upon taxes by way of 
damages. 

Section two of an Act approved February 17th 1866, requires 
that the board of commissioners of taxes and assessments shall 
cause public notice to be given in two or more daily newspapers in 
said city, for a space of not less than thirty days, that the assess- 
ment rolls of all persons assessed for taxation in said city are then 
open for examination and correction. 

The fact that such notice was published, in the manner required 
by said section, should have been alleged and proved. But in 
counting the thirty days Sundays will not be thrown out. The 
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statute does not mean thirty secular days. It is like the service 
of a summons which is required to be served ten or twenty days 
before the beginning of the term; such service will be in time, 
although some of the days should be Sunday, provided the service 
shall not be made on Sunday. This is very different from publish- 
ing the notice on Sunday. If the notice be published thirty days, 
provided the first publication is not on Sunday, which is requisite 
to make the thirty days, it is sufficient, although the publication is 
not made upon the intervening Sundays, which ought not to be 
done. 

As to the description of the lots sought to be taxed, it is not as 
full as it might have been, but from the nature of his duties the 
assessor could not, without great delay and embarrassment, give 
such a description of the property as is required in a deed or judg- 
ment. It would be unreasonable to require him to do so, and it 
tends greatly to prevent the collection of taxes. A simple tax roll, 
laid off into proper columns for the names of the owners, a brief 
description of the property, the valuation, with appropriate head- 
ings, so that a person of ordinary understanding may understand 
what is meant, and the property found on which the assessment is 
made, is all that is required by any state in the Union. 

The number of feet front and the depth of the lots, with the 
name of the street and the side of the street on which they are 
located, also the names of the streets between which they are 
situated, are given, and we think the description sufficient. 

The valuation is set down on the roll in perpendicular columns, 
headed " value per foot," " value of ground," " value of improve- 
ments" and " total value." The value at which the lots in question 
was assessed is placed under those heads on parallel lines running 
from left to right of the roll, opposite the names of the appellants 
and the description of the property, in Arabic numerals. There is 
no mark or sign accompanying the figures, indicating that they 
stand for dollars, other than the writing at the head of the perpen- 
dicular columns, as stated above. We think those headings show 
that the figures stand for value of the property opposite which they 
are placed. 

There is no decimal mark or sign separating the figures in any 
of the columns except the one headed " total value." And in that 
a line separates two figures from the left, leaving three on the 
right, showing that cents were not meant by those three figures, as 
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two only are required for that purpose, and that dollars were cer- 
tainly intended. Our tax law requires the property to be valued 
in dollars and cents, the terms commonly used in referring to 
money in this state. If those figures do not mean value of the 
property, and in dollars likewise, what were they put there for ? 
Our minds can conceive nothing else. We are, therefore, of the 
opinion that the description and valuation are sufficient, but some 
mark representing dollars ought to be used in immediate connection 
with the figures to prevent trouble in the future. 

Judgment reversed. 
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SUPREME COURT OF THE UNITED STATES. 1 

SUPREME COURT OF ILLINOIS. 2 

SUPREME COURT OF MAINE. 3 

COURT OF ERRORS AND APPEALS OF MARYLAND. 

SUPREME COURT OF MICHIGAN. 6 

COURT OF CHANCERY OF NEW JERSEY. 6 

Action. See Covenant. 

Decree in Equity for the Payment of Money. — In Maryland, an 
action at law will not lie to recover a sum of money decreed to be paid 
by a court of equity, within the same jurisdiction ; the latter court has 
jurisdiction to enforce its own decree : Boyle v. Schindle, 52 Md. 

Admiralty. 

Collision between Steamer and Sailing Vessel — Duty of Steamers — 
Appeal — Finding of Fact by the Court — Conclusiveness of. — A steamer 
approaching a sailing vessel must govern herself according to the course 
the sailing vessel actually pursues, and not to the course which it is 
assumed she will naturally pursue. And as the responsibility of 
avoiding collision is on the steamer, it is negligence for her to get so 
close that a slight change in the course of the sailing vessel, in a 
moment of seeming peril, will bring the vessels together : Steamship 
Benefactor v. Mount, S. C. U. S., Oct. Term 1880. 
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